Question 1

Three months ago, Dave was arrested for the burglary of a shoe store after a forensic
investigation by the police department identified him as the burglar. Patty, a prosecutor,
brought burglary charges against him.

A week ago, Patty saw a press release that the police chief was planning to issue to the
media. It stated that Dave was a “transient” and had been “arrested for burglary by
Inspector Ing, who is known for his ability to apprehend guilty criminals.”

Four days ago, Patty received a report from a federal agency stating that the police
department’s forensic investigation identifying Dave as the burglar was unreliable.

Three days ago, Patty announced “ready for trial” at a pretrial conference.

Yesterday, Patty learned that two eyewitnesses had identified Dave as the burglar.
Because she did not intend to use evidence from the forensic investigation, she did not
disclose the federal agency report to Dave’s attorney. Dave’s attorney has never asked
her to provide discovery.

This morning, Patty called the judge who will be presiding over Dave’s trial to reassure
him that there is ample non-forensic evidence to convict Dave.

What ethical violations, if any, has Patty committed? Discuss.

Answer according to California and ABA authorities.



QUESTION 1: SELECTED ANSWER A

Prosecutors have numerous unique ethical duties as a consequence of their role as
public representatives and their power to interfere in the liberty of private persons. In

general, a prosecutor has a duty to seek justice, not to secure a conviction at any cost.

Press Release Suggesting That the Accused Is Guilty

A lawyer has a duty not to make any statements that she should reasonably expect to
be publicly disseminated and that are substantially likely to prejudice a judicial
proceeding. A prosecutor in particular must not broadcast or allow to be broadcast a
statement that expresses an opinion regarding the guilt or innocence of a criminal
defendant. If a prosecutor knows that an attorney or law enforcement agent under her
oversight plans to make such a statement, the prosecutor must make reasonable efforts

to prevent the statement from being issued.

Here, the chief of police planned to issue a statement declaring that Dave had been
apprehended by a detective "who is known for his ability to apprehend guilty criminals."
Patty saw this press release before it was issued and knew that the chief planned to
issue it. She therefore should reasonably have expected that it would be publicly
disseminated. Patty will likely argue that the statement does not pose any problems,
because in it the police chief does not directly express an opinion that Dave is guilty (or
innocent). This argument will likely fail. The police chief's statement announces that
Detective Ing has a reputation for apprehending guilty parties, which suggests strongly
that the chief believes that Dave in particular is guilty. Patty may also argue that she
has no duty to prevent the statement because it is attributable to the chief, not to her.
This argument will likely also fail. As a prosecutor, Patty has a duty to make reasonable
efforts to prevent law enforcement from making public statements that will prejudice a
proceeding in which she is counsel. The chief's planned statement suggests strongly
that the chief believes that Dave is guilty. This statement would likely prejudice the

public against Dave, perhaps making it more difficult to select an unbiased jury. Patty



therefore had a duty to make reasonable efforts to prevent the statement from being

made.

Patty may argue that the other portions of the press release are not objectionable. For
instance, a prosecutor generally may announce the name of a criminal defendant, the
fact of an arrest, and the nature of the charges. That the police chief planned to
announce that a person named Dave was arrested for burglary is therefore consistent
with Patty's duties with regard to trial publicity, as is the chief's statement that Dave is a
"transient." However, the statement that Dave was arrested by a detective who is
known for apprehending "guilty criminals" suggests an opinion as to Dave's guilt, and

amounts to a violation.

Patty's failure to prevent the chief's statement that Dave was arrested by a detective
known for apprehending "guilty criminals" after learning that he planned to make it was

a violation of her duty to avoid public statements that may prejudice a proceeding.

Prosecution Despite Lack of Probable Cause

A prosecutor's duty to seek justice requires that she never pursue a charge that she
knows is unsupported by probable cause. Probable cause exists when the facts known
to the prosecutor are sufficient to allow a person of reasonable prudence and caution in
the prosecutor's position to seriously entertain the possibility that the defendant is guilty

of the crime charged.

Here, Patty will argue that she has probable cause to pursue Dave's burglary charge to
trial. She will note that two eyewitnesses have identified Dave as the burglar, and
eyewitness testimony is usually sufficient to make out a prima facie case against an
accused. The State Bar would likely point out that Patty did not learn of the eyewitness
testimony until yesterday. Before that time, the sole evidence on which the charge was
based was the police department's investigation. Four days ago, however, before Patty

learned of the eyewitnesses, a federal report revealed that the forensic investigation



was unreliable. The State Bar will argue that, as of this time, Patty lacked probable
cause because the sole evidence on which the charge was based had been revealed to
be suspect. The State Bar would be correct. In the two days between receiving the
federal report and learning of the eyewitnesses, Patty lacked sufficient facts as would
justify a reasonable person in believing that Dave was guilty. Instead of continuing to
pursue the charge, she should have conducted further investigation to learn whether
Dave was likely to be responsible for the burglary charged. Patty may argue that the
mere existence of a report calling into question the police department's investigation
does not alone establish that the investigation was faulty. This is true, but it does not
excuse her conduct. At minimum, the report called the investigation into question.
Patty should have pursued that question rather than continuing to rely blindly on the

forensic evidence.

Patty's continued pursuit of the burglary charge after receiving the federal report was

likely a breach of her duty not to pursue a charge in the absence of probable cause.

Lack of Candor Before the Tribunal

A lawyer's duties to uphold the integrity of the profession and to avoid prejudicing the
administration of justice require that she make no false statements to a court in the

course of a proceeding. This duty applies to prosecutors as well as to all other lawyers.

Here, Patty announced ready for trial three days ago at a pretrial conference. The day
before the conference, she had learned that the sole evidence on which the burglary
charge was then based, the police department's forensic report, was unreliable. Rather
than announce this fact to the court, however, she told the court that she was ready for
trial. Patty may argue that this statement was not a misrepresentation. She may assert
that she intended to proceed to trial on the forensic evidence despite the federal report,
perhaps in the belief that the report was mistaken. Other facts in this case belie that
assertion. After the pretrial conference, as soon as Patty learned that there were

eyewitnesses to the charged crime, she abandoned the forensic evidence. This



indicates that she understood that the forensic evidence had limited value, and
suggests that Patty did not truly believe that she was "ready for trial" when this evidence
was all that was available. On the other hand, if Patty did believe that the forensic
evidence was sufficient to proceed to trial, this fact reinforces the conclusion above that

Patty breached her duty not to pursue a charge in the absence of probable cause.

Patty likely did not believe that she was ready for trial when she announced as much to
the court, a breach of her duty of candor. If she did believe that she was ready when
the only evidence available was the unreliable forensic evidence, her announcement of
readiness for trial is a breach of her duty not to pursue a charge in the absence of

probable cause.

Failure To Disclose Exculpatory Evidence to the Defense

The Due Process Clause of the United States Constitution imposes a duty on every
prosecutor to disclose to the defense material evidence favorable on the issues of guilt
or punishment. Evidence is "material" if the prosecutor's timely disclosure raises a
reasonable possibility that the outcome of the trial would be different than if the
evidence had been withheld. The duty to disclose exists even if the defense makes no
discovery requests. A prosecutor is responsible for violating this duty even if she did

not act in bad faith.

Here, Patty received a report from a federal agency suggesting that the police
department's forensic investigation was unreliable. This evidence is favorable to Dave
because he can use it to show that the forensic evidence deserves little weight. Patty
will argue that the report is not material because she intends to rely on eyewitnesses,
and does not plan to introduce the forensic evidence at all. She will assert accordingly
that the defense will not be able to use the report to affect the outcome because it does
not address the reliability of the eyewitnesses' testimony. This argument will fail. The
report allows the defense to attack the reliability of the police department's entire

investigation. By demonstrating that the forensic investigation was inept, the defense



will be able to suggest that the police handled the eyewitnesses ineptly as well.
Because the defense can use the report to undermine the police department's
investigation, a reasonable possibility exists that it could influence at least one juror to
vote not guilty, calling for a mistrial. This is sufficient to give rise to a reasonable
possibility that disclosure of the report could lead to a different outcome. Patty may also
argue that she has no duty to disclose the report because the defense never asked for
it. This argument will also fail. A prosecutor has a duty to disclose exculpatory
evidence in her possession whether the defense asks for it or not.

Patty's failure to disclose the federal report is a breach of her duty to disclose

exculpatory evidence to the defense.

Improper Ex Parte Contact with the Presiding Judge

A lawyer's duty of fair play to her opposing counsel requires that she not engage in any
ex parte contact with a judge in order to influence the outcome of a proceeding.

Here, Patty called the presiding judge in Dave's trial to assure him that she has
sufficient non-forensic evidence to prove the burglary charge. There is no indication
that she announced to Dave's counsel that she intended to make this contact or that
she invited Dave to speak with the judge at the same time. This was an improper ex
parte contact. Moreover, it was likely intended to influence the judge in the
proceedings. That Patty felt the need to reassure the judge that she need not rely on
the forensic evidence suggests that she knew or suspected that the judge had
misgivings about the forensic evidence. Her reassurance was likely intended to
assuage those misgivings. Making this communication in the absence of opposing

counsel was a violation of Patty's duty of fair play.

By contacting the presiding judge ex parte in an attempt to influence him regarding the

strength of her case, Patty violated her duty of fair play to opposing counsel.



QUESTION 1: SELECTED ANSWER B

Patty's Ethical Violations

Attorneys have a duty to represent their clients with diligence, competence and zealous
representation. The attorney must conform their conduct with their client, courts,
opposing counsel and other parties within the rules under the Business and Professions
code and Ethical codes of conduct. Generally, the ABA and California are the same but

| will note when they are different.

Here, Patty as prosecuting attorney has a duty to zealously represent the state and
conform her conduct with the professional rules and uphold the integrity of our legal
system. Patty has potentially violated some of these rules which will each be discussed

in turn below.

Statements to the Public/Media

Patty likely committed an ethical violation when she knew the police chief was planning
to issue a press release to the media containing prejudicial statements about Dave that

would adversely affect his right to a fair trial and impartial jury.

An attorney may not make extrajudicial statements that would inhibit a defendant's right
to a fair trial. An attorney cannot make statements about a trial that would prevent the
selection of an impartial jury or prejudice the defendant. It is important public policy that
the community not be tainted by these statements to the media; otherwise a defendant
will be unable to obtain a fair trial with an impartial jury. However, there are a few
matters where an attorney may make a statement to the public such as any defenses to
the crime charged and an attorney may respond to accusations by another attorney. In
other words, the attorney can make statements in rebuttal of any prejudicial statements
made by opposing counsel. Without allowing statements of rebuttal the jury selection
would be tainted and prevent a fair trial for the defendant. Statements may also be



made when the police are still conducting an investigation and are seeking help from
the public. For instance, looking for witnesses or information regarding persons of

interest or whereabouts.

Here, Patty is a prosecutor bringing burglary charges against Dave. Patty is arguably
responsible for statements by the police chief as he is the head of the department
leading the investigation of the crime for which she is prosecuting. Patty knew of
extrajudicial statements before they were made by the police chief because she saw the
press release a week ago. As such, Patty has a duty to prevent any extrajudicial
statements to the press by the police chief that would adversely affect Dave's right to a
fair trial. Furthermore, Patty had knowledge of these statements and she knew of their
potential prejudicial effect on Dave the defendant. Dave's attorney may argue Patty
knew the police chief's statement contained prejudicial statements about his client
because she knew the police chief was going to call Dave a "transient". Dave's
Attorney will argue by telling the public Dave is a transient will have a prejudicial effect
on the public. The public may infer guilt upon Dave because traditionally in our society
being a transient indicates a lack of money and provides motive to rob a shoe store.
Patty will counter argue statements as to the potential motive of the criminal act is a
permissible statement. Patty cannot argue as a defense these statements were not
made in an ongoing effort to solve a crime or gain information from the public and are
thus permissible. It is possible the disciplinary boards or the court may not find the

"transient" statement to have been so prejudicial as to be an ethical violation by Patty.

The second statement made by the police chief was that Dave was "arrested for
burglary by Inspector Ing, who is known for his ability to apprehend guilty criminals."
While the first part of the statement announcing Dave was arrested for burglary by
Inspector Ing does not appear prejudicial, the police chief crossed the line with the
statement "known for his ability to apprehend guilty criminals." This statement would
have an extremely prejudicial effect on the public at large because he is stating
Detective Ing only arrests those who are guilty criminals. Dave's right to a fair trial and

impartial jury are tainted by such statements because it is telling the public by inference



of his arrest he is guilty. Again, as prosecuting attorney Patty had a duty to prevent the
police chief from making prejudicial statements about Dave to the public because she

had knowledge of his press release he was planning to issue.
In conclusion, it is likely Patty will be found in violation of the ethical code of conduct
because she knew of the police chief's press release stating Dave was arrested by

Detective known for apprehending guilty criminals.

Malicious Prosecution: Bringing Charqges Without Probable Cause

Patty committed an ethical violation by bringing charges against a defendant without
sufficient probable cause.

A prosecuting attorney has a duty to not bring malicious actions and may only bring
charges supported by probable cause. If a prosecutor initially has probable cause to
bring charges but later finds out there is no probable cause (lack of evidence, etc.) then
the charges against the Defendant must be dropped. In order to have probable cause
there must be facts sufficient to indicate the defendant committed a criminal act. The
policy behind this rule is to uphold the integrity of our justice system by only prosecuting
individuals when there are sufficient facts to constitute a cause of action. This rule also

prevents undue costs and waste of the court’s time.

Here, Patty has made an ethical violation because she proceeded with the charges
against Dave even after she learned the forensic investigation identifying Dave as the
burglar was unreliable. Patty only initially brought the charges against Dave because of
the forensic investigation identifying him as the burglar. This was sufficient probable
cause because there was evidence indicating Dave committed a criminal act of burglary
upon the shoe store. Thus far Patty has not committed a violation for filing charges
against Dave for the burglary. However, four days ago, Patty received a report from a
federal agency stating that the police department's forensic investigation identifying

Dave as the burglar was unreliable. This negates probable cause to arrest Dave



because there does not appear to be any other evidence linking him to the shoe store
burglary. Furthermore, it was a federal agency reporting to Patty that the investigation
was unreliable. This should have been a clear indication to Patty that she did not have
probable cause and thus charges against Dave should have been dropped. Patty
committed a violation when three days later she announced "ready for trial" at a pretrial
conference. There are no other facts to indicate Patty had any probable cause to link
Dave to the burglary and thus she committed an ethical violation by bringing charges
without probable cause.

In conclusion, Patty will be in violation of bringing charges against a defendant with lack
of probable cause because she did not have any evidence linking Dave to the burglary

and otherwise announced she was ready for trial.

Duty of Diligence and Competent Representation

Patty potentially committed a violation of diligent and competent representation when
she knowingly carried out charges against Dave for burglary after learning she no

longer had sufficient probable cause.

An attorney has a duty to competently and diligently represent a client with the required

skill, knowledge and experience required for the matter.

Patty potentially violated her duty to represent the state diligently and competently
because she did not drop the charges against Dave after a lack of probable cause. It
can be argued it would have been diligent for Patty to drop the charges against Dave
because once the jury is sworn in Dave cannot be charged again due to double
jeopardy. If there was a lack of evidence it would have been prudent of Patty to drop
the charges and await discovery of further evidence sufficient to support probable
cause. This indicates a violation of her diligent and competent representation of the
state (and essentially the shoe store) because she is prosecuting a defendant who may

have committed the crime but will not be convicted due to a lack of evidence.



False Statement to the Court

Patty made a false statement to the court when she stated she was ready for trial at a
pretrial conference but had insufficient probable cause to carry out the charges against

Dave for burglary.

However, Patty will argue she did not commit a violation because she had probable
cause when she learned that two eyewitnesses had identified Dave as the burglar.
Patty will still be in violation because this information was obtained after she told the
court she was "ready for trial" at a pre-trial conference. This may be considered a false
statement to the court which is another violation of ethical conduct. By falsely telling the
court she was ready for trial indicates she still had probable cause to charge Dave.
However, Patty did not have sufficient probable cause at the pretrial conference
because she received a report from a federal agency stating the forensic investigation
identifying Dave as the burglar was unreliable. Again, no other evidence was apparent
linking Dave to the shoe store burglary. Furthermore, Patty did not attempt to alert the
court to this false statement and it was made knowingly because she knew the report
made her forensic evidence unreliable. Thus, Patty made a false statement to the court
when she told them she was ready for trial although she had lack of probable cause. By
continuing trial this would result in a waste of the court's time and expenses of attorney

fees upon the defendant not to mention the stress of facing criminal charges.

Although Patty will argue she had sufficient probable cause because she had two
eyewitnesses to identify Dave as the burglar this evidence did not arise until after the
statement was made to the court. Patty will not be able to retroactively rectify the fact

she made a false statement to the court.

In conclusion, Patty made an ethical violation by giving the court a false statement that

she announced she was ready for trial at a pretrial conference.



Disclosure of Evidence to Opposing Counsel

Patty will be in violation of providing exculpatory evidence when she did not disclose the
federal agency's report to Dave's attorney.

A prosecuting attorney has a duty to turn over any evidence that is helpful to the
defense even outside of discovery requests. This goes towards the policy of providing a
defendant with a fair trial giving both parties the same evidence to use in arguing their
case. A prosecutor has access to evidence and resources a defense attorney may not
have, such as federal agency reports. An attorney who does not disclose such

evidence will be found in violation of the codes of ethical conduct.

Here, Patty did not disclose the federal agency report to Dave's attorney. Dave's
attorney is likely a public defender since Dave is a transient. The public defender's
office may not have access to the federal agency report stating that the police
department's forensic investigation identifying Dave as the burglar was unreliable. This
evidence is beneficial and essential to Dave's case because it shows the prosecution
has no probable cause to bring charges. Essentially the federal agency report making
the evidence unreliable is a strong piece of evidence to argue Dave's innocence. Thus,
as prosecutor Patty should have disclosed the evidence to Dave's attorney within a

reasonable time of its discovery.

Patty will argue that she was not intending to use evidence from the forensic
investigation so she did not disclose it to Dave's attorney. She will further argue that
Dave's attorney has never asked her to provide discovery so she was not required to
disclose the report and could not have committed an ethical violation where there was
no duty to disclose. This defense will not stand because Patty as prosecutor had a duty
to disclose the beneficial evidence to Dave's attorney of her own accord. Furthermore,
Dave's attorney had no indication of knowledge of the report’s existence so he would
not have known to ask for it. Thus, Patty remains in violation although Dave's attorney

never specifically asked for the document.



In conclusion, Patty committed an ethical violation when she did not disclose the federal

agency report which was of benefit to Dave's attorney.

Attorney Work Product Doctrine

Patty will argue the federal agency report is attorney work product doctrine and thus
cannot not be turned over to Dave's attorney because of privilege. However, it is likely
Dave's attorney can show undue hardship without the production of the federal agency

report and thus Patty must turn over the report or will be in violation.

An attorney's work product of their thoughts, opinions, legal conclusions, labor or
investigation by an agent falls under privileged information and is not discoverable by
opposing counsel. However, when an attorney can show (i) a substantial need for the
information or document and (ii) an undue hardship (such as excessive costs) and
inability to reproduce the same document the court may grant an exception this rule. In
California, the attorney needs to show a reasonable and compelling reason for the need
to disclose the evidence. However, the information must be redacted (blacked out,
crossed out) of any conclusions, opinions, thoughts about the case made by the
attorney to whom the document belongs. This ensures the attorney's thoughts and any
privileged information between themself and a client remains undisclosed to the

opposing counsel.

Here, Dave's attorney will argue there was a substantial need for the information
because it is proof his client is being wrongly accused for the shoe store burglary.
Furthermore, Dave's attorney will have to show an undue hardship in obtaining the
federal agency report and show he does not have access or it would be a great
expense to duplicate the report. If the court were to grant the request then Patty's
opinions, thoughts or legal conclusions about the case must be redacted or crossed out,
thus keeping Patty's privilege intact and preventing inadvertent disclosures of client

communications or her own legal conclusions.



In conclusion, it is likely Dave will have access to the federal agency document and

Patty cannot use it in defense of her ethical violation of non-disclosure.

Extrajudicial Statements to a Judge

Patty committed an ethical violation when she made an out-of-court statement without

the presence of counsel regarding the trial to the presiding judge.

An attorney may not make extrajudicial statements to the presiding judge regarding the
case matter (outside of logistical issues) without the presence of other counsel or their
knowledge. This prevents a prejudicial effect on the judge who will be presiding over
the case and protects the defendant's sixth amendment right to a fair trial.

Here, Patty called the judge who will be presiding over Dave's trial to reassure him that
there is ample non-forensic evidence to convict Dave. This is a statement out of court
because Patty called the judge by telephone. Furthermore, Patty's statement was made
to the judge without the presence of Dave's attorney. Patty's statement to the judge
was regarding a matter for trial when she was telling the judge about evidence not yet
admitted or presented at trial. Patty also "reassured" the judge there was ample non-
forensic evidence to "convict" Dave. This statement puts in the mind of the judge Dave
is guilty. Dave may waive his right to a jury trial and have a bench trial where the judge
decides whether or not he is convicted. Thus Patty has given the judge information
about the evidence not yet presented at trial. This was a clear ethical violation by
making a prejudicial statement to the judge presiding over the burglary case and outside

the presence of Dave's attorney.

In conclusion, Patty committed an ethical violation when she gave prejudicial
information outside of trial to the judge that there was ample non-forensic evidence to

convict Dave.



